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STATEMENT OF QUESTIONS PRESENTED 


1. Should the District Court consider a motion for summary judg- 


ment when the movant failed to file a statement of undisputed material 
facts? 


2. May summary judgment be granted in favor of a defendant ina 
negligence case when the record shows a dispute as to its ownership of 
the automobile involved? 


(tii) 
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Appeal From Judgment of the United States District Court 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


As appears in the Complaint, this is a suit for $250,000.00 damages 
for negligence arising from an accident in the District of Columbia, in- 
volving citizens of the District. Jurisdiction below was properly in the 
United States District Court for the District of Columbia (11 D.C. Code 
306) and jurisdiction of an appeal from its judgment is in this Court. 

(28 U.S.C. 1291). 


STATEMENT OF CASE 


Plaintiff, an élderly pedestrian, was struck while crossing Good 
Hope Road, S. E., in the District of Columbia on February 16, 1963, 
resulting in the amputation of one leg and other serious injuries. 


David Addison, a defendant not involved in this appeal, drove the 
automobile. The Complaint alleged it was owned by Appellee but this 
was denied by Appellee. 


In answers to Plaintiff's Interrogatories and to Appellee's Request 
for Admissions, Addison swore that he was then about to complete pur- 
chase of the automobile; that Appellee had agreed to provide liability 
insurance for him; that the car bore temporary tags, for which he had 
not paid; that Appellee kept its "interest in said vehicle intact for all 
intent and purposes”; and that, at the time of the accident, he was en- 
route to Appellee’s place of business at its request, "on a mission 
inaugurated and requested to be accomplished by and for and by di- 
rection of defendant A. C. P., Inc.” 


Exhibit A, attached to Appellee's Motion for Summary Judgment, 
stated, "Title to car shall remain in Seller (Appellee) until all amounts 
owing hereunder are fully paid in cash.” Only the down payment had 
been made. 


Appellee denied it owned or controlled the automobile at the time 
of the accident. On this basis, it moved successfully for summary 
judgment. 


STATUTES AND RULES INVOLVED 


40 D.C. Code 424 — Whenever any motor vehicle. . . shall be 
operated upon the public highway of the District of Columbia, by any 
person other than the owner, with the consent of the owner, express or 
implied, the operator thereof shall in case of accident, be deemed to be 


\ 


the agent of the owner . . . and the proof of the ownership. . . shall be 
prima facie evidence that such person operated said motor vehicle with 
the consent of the owner. 


Rule 56, Federal Rules of Civil Procedure — (b) A party against 
whom a claim... is asserted... may, at any time, move with or 
without supporting affidavits for a summary judgment in his favor . 
(c).. . The judgment sought shall be rendered forthwith if the plead- 
ings, ‘dopael Gnas and admissions on file, together with the affidavits, 
if any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a matter of law. 


Rule 9(h), U. S. District Court — In addition to the points and au- 
thorities required by subparagraph (b) of this Rule there shall be served 
and filed with each motion for summary judgment pursuant to Rule 56 
of the Federal Rules of Civil Procedure a statement of the material 
facts as to which the moving party contends there is not genuine’ issue. 


STATEMENT OF POINTS 


1. Rulerequiring statement of undisputed material facts is proper 
requirement of motion for summary judgment, yet was ignored here. 


2. Where the record indicates a genuine issue as to the owner- 
ship and control of the automobile involved in the accident, the trial 
court should not have ignored it by granting summary judgment. 


SUMMARY OF ARGUMENT 


1. Wisdom of rule requiring statement of undisputed facts clearly 
shown here. 


2. Insteadof leaving disputed issues of fact for trial, court ignored 
them or decided them in favor of Appellee. 


ARGUMENT 


District Court Should Dismiss Motion for Summary J udgment 


The District Court amended its own procedure in 1960 to require, 
over and above the supporting papers for other motions, that with a 
motion for summary judgment "there shall be served and filed...a 
statement of the material facts as to which the moving party contends 
there is no genuine issue . . . the Court may assume that the facts as 
claimed by the moving party are admitted without controversy except 
as and to the extent that such facts are asserted to be actually in good 
faith controverted in a statement filed in opposition thereto.” 


Appellee's motion contained no statement of undisputed facts. It 
did have a statement of facts"’ but this was an unsworn recitation of 
its version of the transaction, wholly ignoring the sworn statements of 
its co-Defendant, Addison. 


This case makes abundantly clear the reason for the 1960 amend- 
ment. Failure to file a statement of material facts as to which there 
was no genuine issue should have led to denial of the motion. 


2. Genuine Issue as to Ownership of Automobile Should Be Left 
to Jury. a 


Who actually owned the automobile at the time it struct Appellant ? 


The Complaint (Paragraph 3) alleges it was "owned and controlled" 
by Appellee. The Answer of the co-Defendant Addison ignored this al- 
legation, although he admitted being the operator. Appellee’s Answer 
denied the allegation, thereby putting the matter in issue. 


Exhibit A attached to the motion for summary judgment says, inter 
alia, Title to Car shall remain in Seller until all amounts owing here- 
under are fully paid in cash." 


In answer to Appellee's Request for Admissions, Addison swore he 
did not pay for the tags which were on the car when he took possession; 
that Appellee "did in fact keep their interest in said vehicle intact for 
all intent and purpose," and that "at the time involved he was in fact on 
a mission inaugurated and requested to be accomplished by and for and 
by direction of (Appellee). . 


In Answers to Appellant's Interrogatories, Addison swore, "T was 
driving .. . at the request of the (Appellee) agent"; "I haven't got the 
title," and "was on my way to (Appellee) at their request to arrange 
closing of deal and insurance coverage.” 


These statements under oath clearly were against Appellee. That 
may explain their omission from Appellee's basis for its motion. 


Atthe worst, they give risetoa genuine issue of fact. It was wholly 
improper for the trial court to have ignored this issue. 


In Edwards v. Mazor Masterpieces, Inc., (1961), ___ D.C. App. 


__, 295 F.2d 547, this Court dealt with a summary judgment that had 
dismissed an action for the wrongful death of a child suffocated when a 
sofa bed closed on him. The record was replete with affidavits and 
depositions. In reversing that judgment this Court said: 


... Rule 56(c), F.R. Civ. P.,... "authorizes 
summary jttdgment only where .. . it is quite clear 
what the truth is... the purpose of the rule is not 
to cut litigants off from their right of trial by jury 
if they really have issues to try."" Sartor v. Arkansas | 
Gas Corp., 321 U.S. 620, 627. And "doubts as to the 
existence of a genuine issue of material fact must be 
resolved against the party moving for summary judg- 
ment." Dewey v. Clark, 86 App. D.C. 137, 143; 180 
F.2d 766, 772. 


CONCLUSION 


The judgment should be reversed and the cause of action against 


Appellee set for trial, with costs. 


Respectfully submitted, 


NATHAN L. SILBERBERG 
1001 Pennsylvania Building 
Washington, D.C. 20004 

Attorney for Appellant 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ANNA HERMAN 
1403 Ridge Pl., S.E. 
Plaintiff, : 
vs : Civil No. 834-63 
ANACOSTIA CHRYSLER-PLYMOUTH, Inc., 
1708 Good Hope Rd., S.E., 
and 
DAVID S. ADDISON 
2313 North Capital St., 
Defendants 


RELEVANT DOCKET ENTRIES 


Complaint 

Answer of deft #2; appearance of I. William 
Stempil 
Interrogatories to deft #2 by pltf 

Answer of deft #1; appearance of Sol Friedman 
Request of deft #1 for admissions from deft #2 
Answer of deft #2 to admissions requested b. 
deft #1 
Answer of deft #2 to interrogatories 
Interrogatories of pltf to deft #1 

Calendared 

Answer of deft #1 to interrogatories 
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March 23 Certificate of readiness by pltf 

March 31 Opposition of deft #1 to certificate of readiness 

Apr 20 Recommendation of pretrial examiner sustaining 
opposition of deft Anacostia Chrysler to certificate 
of readiness 

Sept 23 Motion of deft #1 for summary judgment 

Sept 28 ' Opposition of pltf to motion for summary judgment 

Sept 30 Reply of deft #1 to opposition of plts to motion for 
summary judgment 

Oct. 5 Motion of defendant #1 for summary judgment, 
argued, Tamm, J. 

Oct. 27 Order granting motion of deft Anacostia Chrysler 
for summary judgment, Tamm, J. 

Nov. 27 Notice of Appeal 


[Filed March 29, 1963] 


COMPLAINT 
(Negligence— Personal Injuries) 

1. Upon information and belief, at all times hereinafter mention- 
ed, Anacostia Chrysler-Plymouth, Inc., was and is a corporation doing 
business in the District of Columbia. 

2. Onthe 16th day of February, 1963, in the 1300 block of Good 
Hope Rd., S.E., Plaintiff, a pedestrian, was struck by an automobile 
operated by Defendant Addison. 

3. Upon information and belief, said automobile was owned and 
controlled by Defendant Anacostia. 

4, Said striking was caused by the negligence and carelessness 
of Defendant. 

5. By reason thereof, Plaintiff's left leg has been amputated and 
she has suffered and continues to suffer pain and severe injuries in 
other parts of her body, requiring hospital confinement, surgery, 
medical attention, nursing and medicines. Said injuries are, upon 
information and belief, permanent so that Plaintiff will not be able to 
resume the work of her livelihood. 
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WHEREFORE Plaintiff demands judgment against Defendants in 
the sum of Two Hundred Fifty Thousand Dollars ($250,000.00), with 
costs. 

Dated: March 29, 1963 NATHAN L. SILBERBERG 
Attorney for Plaintiff 
Plaintiff demands trial by jury. 


[Filed May 8, 1963] 


ANSWER OF DEFENDANT 
ANACOSTIA CHRYSLER-PLYMOUTH, INC. 
FIRST DEFENSE: 

The Complaint fails to state a cause of action, either in law or in 
fact, against this defendant upon which relief can be granted. 
SECOND DEFENSE: 

This defendant admits the allegations contained in Paragraph 1 of 
the Complaint; denies the allegations contained in Paragraph 3; and is 
without knowledge or information to form a belief with respect to the 
allegations contained in Paragraphs 2, 4, and 5 and, therefore, denies 
the same. 

THIRD DEFENSE: 

This defendant denies all allegations of negligence and denies that 
the automobile allegedly operated by defendant, David S. Addison, was 
owned or controlled by this defendant. 

FOURTH DEFENSE: 

Each and every allegation not specifically admitted herein is 

denied. 


SOL FRIEDMAN 
Attorney for Defendant, 
Anacostia Chrysler- Plymough, Inc. 
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March 23 Certificate of readiness by pltf 

March 31 Opposition of deft #1 to certificate of readiness 

Apr 20 Recommendation of pretrial examiner sustaining 
opposition of deft Anacostia Chrysler to certificate 
of readiness 

Sept 23 Motion of deft #1 for summary judgment 

Sept 28 Opposition of pltf to motion for summary judgment 

Sept 30 ' Reply of deft #1 to opposition of plts to motion for 
summary judgment 

Oct. 5 Motion of defendant #1 for summary judgment, 
argued, Tamm, J. 

Oct. 27 Order granting motion of deft Anacostia Chrysler 
for summary judgment, Tamm, J. 

Nov. 27 Notice of Appeal 


[Filed March 29, 1963] 


COMPLAINT 
(Negligence— Personal Injuries) 

1. Upon information and belief, at all times hereinafter mention- 
ed, Anacostia Chrysler-Plymouth, Inc., was and is a corporation doing 
business in the District of Columbia. 

2. Onthe 16th day of February, 1963, in the 1300 block of Good 
Hope Rd., S.E., Plaintiff, a pedestrian, was struck by an automobile 
operated by Defendant Addison. 

3. Upon information and belief, said automobile was owned and 
controlled by Defendant Anacostia. 

4. Said striking was caused by the negligence and carelessness 
of Defendant. 

5. By reason thereof, Plaintiff's left leg has been amputated and 


she has suffered and continues to suffer pain and severe injuries in 
other parts of her body, requiring hospital confinement, surgery, 
medical attention, nursing and medicines. Said injuries are, upon 
information and belief, permanent so that Plaintiff will not be able to 
resume the work of her livelihood. 
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WHEREFORE Plaintiff demands judgment against Defendants in 
the sum of Two Hundred Fifty Thousand Dollars ($250,000.00), with 
costs. 
Dated: March 29, 1963 NATHAN L. SILBERBERG 

Attorney for Plaintiff 
Plaintiff demands trial by jury. 


[Filed May 8, 1963] 
ANSWER OF DEFENDANT 
ANACOSTIA CHRYSLER -PLYMOUTH, INC. 

FIRST DEFENSE: 

The Complaint fails to state a cause of action, either in oe or in 
fact, against this defendant upon which relief can be granted. 
SECOND DEFENSE: 

This defendant admits the allegations contained in Paragraph 1 of 


the Complaint; denies the allegations contained in Paragraph 3; and is 
without knowledge or information to form a belief with respect to the 


allegations contained in Paragraphs 2, 4, and 5 and, therefore, denies 
the same. 
THIRD DEFENSE: 

This defendant denies all allegations of negligence and denies that 
the automobile allegedly operated by defendant, David S. Addison, was 
owned or controlled by this defendant. 

FOURTH DEFENSE: 

Each and every allegation not specifically admitted herein is 

denied. 


SOL FRIEDMAN 
Attorney for Defendant, 
Anacostia Chrysler- Plymough, Inc. 


[Filed May 14, 1963] 
INTERROGATORIES TO DEFENDANT ADDISON 


Pursuant to'Rule 33, Federal Rules of Civil Procedure, Plaintiff 
requests that Defendant David Addison answer under oath each of the 
following Interrogatories and file said answers with the Court and 
serve a copy thereof upon counsel for the other parties herein within 
fifteen days of service hereof: 

1. Onthe morning of Feb. 17, 1963, where were you driving 
from and to immediately prior to the accident upon which this suit is 
based? 

2. Was anyone with you? If so, please state the name and ad- 
dress of such person and his relationship to you. 

3. Where were you, within the 1300 block of Good Hope Road, 
S.E., when you first observed a pedestrian, subsequently identified as 
Plaintiff. 

4. Where was said pedestrian at that time? 

5. What distance was there between you and Plaintiff at that 
time ? 

6. What did Plaintiff do between your first observation of her 
and the actual impact? 

7. What did you do in the same period identified in the preceed- 
ing paragraph? 

8. At what speed were you then traveling? 

9. Did you apply your brakes? If so, and they left a skid mark, 
please state the length of such mark, its direction and the wheel by 
which it was made. 

10. Did anything interfere with your visibility on that occasion? 
If so, please specify. 

11. Where did the impact occur with reference to the nearest 
curb line of Good Hope Road and with reference to the nearest inter- 
section? 
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12. What part of your car came into contact with Plaintiff? 

13, Was any other vehicle or person involved in this accident? 
If so, please explain. 

14. According to you, how did Plaintiff happen to be struck? 

15. How long have you been licensed to operate a motor vehicle? 

16. Did you wear glasses at the time of the accident? 

17. Was your driver's license conditioned and if so, what con- 
dition? 

18. Had you owned a vehicle prior to that involved in this acci- 
dent? If so, please identify the same and state the disposition thereof. 

19. When, from whom and under what terms did you obtain poses- 
sion of the vehicle involved in this accident? 

20. Did you arrange for insurance coverage of any kind? If so, 
please describe the nature of such arrangement, with whom made, any 
documents showing such arrangement and what happened thereof. 

21. On what date did you obtain title to said automobile? 


22. Did you have any difficulty with the functioning or operation of 
said automobile up to the time of the accident? If so, please describe 
the same and what you did about it. 

23. Were any photographs taken by or for you of the scene of the 
accident or of your automobile immediately subsequent thereto? If 


so, please state by whom and in whose possession they now are. 
24. State the name and address of every person known to you who 
was a witness to said accident or any material fact relating thereto. 
25. At the time of the accident, were you engaged in any mission, 
errand, employment or assignment for any other person? If so, 
please specify for whom and the nature thereof. 


[Filed June 12, 1963] 


ANSWER OF THE DEFENDANT 
DAVID ADDISON 

The defendant David Addison by and through counsel answers the 
complaint made against him by the plaintiff herein thusly: 

1: He admits that on February 16, 1963 that he was the operator 
of an automobile in the 1300 block of Good Hope Road, S8.E., Washing- 
ton, D.C. 

2. The defendant Addison denies that he was or is in any way 
responsible for any injuries suffered by the plaintiff as a result of his 
operation of an automobile on the date aforesaid. 

3. The plaintiff has not stated a cause upon which recovery can 
be had against him and therefore prays that the complaint be dis- 
missed as against him. 

4. The defendant Addison denies any striking of the plaintiff by 
him as against the plaintiff which was caused by his carelessness or 
his negligence. 

5. The defendant Addison demands strict proof of the Plain- 
tiff's #5 allegation and again denies that he is in any way responsible 
for her injuries and denies that he was in any way negligent in the 
operation of the automobile noted herein. 

WHEREFORE, since the complaint has been answered by the de- 
fendant David Addison he asks this Honorable Court to dismiss the 


complaint against him in toto. 


I WILLIAM STEMPIL 
attorney for Defendant, Addison 


[Filed June 12, 1963] 
REQUESTS FOR ADMISSIONS 


Defendant, Anacostia Chrysler-Plymouth, Inc., requests the defendant, 
David S. Addison, to make the following admissions for the purpose of 
this action only and subject to the pertinent objections to admissibility 
which may be interposed at trial, in accordance with the Federal 
Rules of Civil Procedure. 

1. Defendant, David S. Addison, admits that on February 14, 
1963, he entered into a contract whereby he purchased a new 1963 
Plymouth 4-Dr. Sedan, bearing serial number 3336-152625 from de- 
fendant, Anacostia Chrysler-Plymouth, Inc. 

2. On February 14, 1963, defendant, Anacostia Chrysler-Ply- 
mouth, Inc. caused to be issued to defendant, David S. Addison, ' 
temporary tags bearing number DX 73118 with the expiration date of 
February 23, 1963, the said tags being issued by the Government of 
the District of Columbia to David S. Addison, 3313 North Capitol 
Street, Washington, D.C., as owner of a 1963 Plymouth ''Fury" 4-Dr. 
Sedan, bearing serial number 3336-152625, and David S. Addison paid 
the prescribed fee for the issuance of said temporary tags. 

3. David S. Addison admits that commencing with the execution 
of the contract referred to hereinabove and after delivery of said 
vehicle that he was the sole registered owner of the aforesaid vehicle, 
and that defendant, Anacostia Chrysler-Plymouth, Inc. had no owner- 
ship in said vehicle nor did it have any control thereof. 

4. Defendant, David S. Addison, admits that on February 16, 


1963, he was the sole owner and operator of the aforementioned ve- 
hicle in the 1300 Block of Good Hope Road, S.E., Washington, D.C., 
at which time said vehicle was involved in an accident with the plain- 
tiff, Anna Herman. At the time of said accident, defendant, David S. 
Addison, was an a mission of his own and was operating said vehicle 
in his own behalf and not at the direction or benefit of defendant, 
Anacostia Chrysler-Plymouth, Inc. 


[Filed July 30, 1963] 


ANSWERS TO INTERROGATORIES BY 
DEFENDANT ADDISON 


To the interrogatories propounded, the defendant Addison, under 
oath makes the following answers: 


1. 


I was driving from 2313 N Cap St to Anacostia-Plymouth, 


Inc. at the request of the A.C.P. agent. 


I was alone 

I was almost to the point where the plaintiff was injured. 

In the street behind a parked car-not on the sidewalk. 

About three car lengths. 

Walked towards the center of the street then moved as tho she 


was going to stop then continued on again-she hesistated. 


7. 


I applied the brakes and swerved to avoid hitting and being hit 


by a 55 or 56 Chevrolet which had suddenly veered into and blocked 
my path of travel. 


Less than 20 miles per hour. 
Yes; -about two feet on the rear wheels. 


. Yes, the 55 or 56 Chev. which blocked my path. 


Four feet from curb in middle of block. 


. Right front bumper and fender. 
. Yes, the parked car which was where the plaintiff was stand- 


ing and moving when first seen by me. 


14. 
15. 
16. 
17. 
18. 
19. 
20. 


She was jaywalking in the middle of the block. 

Three yrs. 

Yes. 

No. 

No. 

Through Jay Willis, salesman of A C P Inc. on Feb. 14, 1963. 
Yes, through Jay Willis who agreed at time of sale to handle 


this for me. All coverage necessary other than that required by 


finance company. 


21. I haven't got the title. 

22. No. 

23. Photographs were taken by the police and they have them. 

24. Jay Willis of A.C.P. Inc. 

25. I was not on any errand for any other person but was on my 
way to A.C.P. Inc. at their request to arrange closing of deal and 
insurance coverage. 


DAVID ADDISON 
[Jurat dated 10-15-65] 


[Filed July 30, 1963] 


ADMISSIONS AND ANSWERS TO 
ADMISSIONS REQUESTED BY 
DEFENDANT A.C.P. INC. 
MADE BY DEFENDANT 
ADDISON 


Under oath, the defendant David Addison answers the request for 
admissions propounded by defendant A.C.P. Inc. as follows: 

1. Defendant David Addison admits he entered into a contract to 
purchase a 1963 four door Plymouth Sedan serial No. 3336-152625 
from Defendant A.C.P., Inc. 

2. Defendant David Addison admits the statement requested of 
him under admission #2 up to the part where it states that David 
Addison paid the prescribed fee for the issuance of the temporary 
tags. To that part he does not admit such statement since he did 
not — pay for the issuance of such temporary tags — not did he ever 
receive the temporary tags from the District of Columbia Govern- 
ment. The tags (temporary tags) were already on the car when he 
arrived at A.C.P. Inc. and at no time did the defendant David Addison 
make any visit to any D.C. agency to secure the issuance of the tags. 


[Filed July 30, 1963] 


ANSWERS TO INTERROGATORIES BY 
DEFENDANT ADDISON 
To the interrogatories propounded, the defendant Addison, under 
oath makes the following answers: 
1. Iwas driving from 2313 N Cap St to Anacostia-Plymouth, 
Inc. at the request of the A.C.P. agent. 
I was alone 
I was almost to the point where the plaintiff was injured. 
In the street behind a parked car-not on the sidewalk. 
About three car lengths. 
Walked ‘towards the center of the street then moved as tho she 


was going to stop then continued on again-she hesistated. 


7. applied the brakes and swerved to avoid hitting and being hit 
by a 55 or 56 Chevrolet which had suddenly veered into and blocked 
my path of travel. 

Less than 20 miles per hour. 
Yes; -about two feet on the rear wheels. 
. Yes, the 55 or 56 Chev. which blocked my path. 
Four feet from curb in middle of block. 
. Right front bumper and fender. 
. Yes, the parked car which was where the plaintiff was stand- 
ing and moving when first seen by me. 

14. She was jaywalking in the middle of the block. 

15. Three yrs. 

16. Yes. 

17. No. 

18. No. 

19. Through Jay Willis, salesman of A C P Inc. on Feb. 14, 1963. 

20. Yes, through Jay Willis who agreed at time of sale to handle 
this for me. All coverage necessary other than that required by 
finance company. 


21. I haven't got the title. 

22. No. 

23. Photographs were taken by the police and they have them. 
24. Jay Willis of A.C.P. Inc. 

25. I was not on any errand for any other person but was on my 


way to A.C.P. Inc. at their request to arrange closing of deal and 


insurance coverage. 
DAVID ADDISON 
[Jurat dated 10-15-65] 


[Filed July 30, 1963] 


ADMISSIONS AND ANSWERS TO 
ADMISSIONS REQUESTED BY 
DEFENDANT A.C.P. INC. 
MADE BY DEFENDANT 
ADDISON 


Under oath, the defendant David Addison answers the request for 
admissions propounded by defendant A.C.P. Inc. as follows: 

1. Defendant David Addison admits he entered into a contract to 
purchase a 1963 four door Plymouth Sedan serial No. 3336-152625 
from Defendant A.C.P., Inc. 

2. Defendant David Addison admits the statement requested of 
him under admission #2 up to the part where it states that David 
Addison paid the prescribed fee for the issuance of the temporary 
tags. To that part he does not admit such statement since he did 
not — pay for the issuance of such temporary tags — not did he ever 
receive the temporary tags from the District of Columbia Govern- 
ment. The tags (temporary tags) were already on the car when he 
arrived at A.C.P. Inc. and at no time did the defendant David Addison 
make any visit to any D.C. agency to secure the issuance of the tags. 
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3. David Addison cannot answer request for admission #3 in the 
affirmative because the alleged contract and all other papers involved 
indicate that A.C.P. Inc. did in fact keep their interest in said vehicle 
intact for all intent and purposes. 

4. Defendant David Addison cannot answer admission request 
#4 in the affirmative because at the time involved he was in fact ona 
mission inaugurated and requested to be accomplished by and for and 
by direction of the defendant A.C.P. Inc. 


DAVID ADDISON 


[Jurat dated 10-15-65] 


[Filed August 2, 1963] 
INTERROGATORIES TO DEFENDANT ANACOSTIA 


Pursuant to Rule 33, Federal Rules of Civil Procedure, Plaintiff 
requests that Defendant Anacostia Chrysler-Plymouth, Inc., through 
an officer having knowledge of the facts, answer each of the following 
Interrogatories and file said answers with the Court and serve a copy 
thereof upon counsel for the other parties hereto within fifteen days of 
service hereof. 

1. Who are the officers and directors of your corporation ? 

2. Was one Jay Willis employed by or associated with you in or 
about February, 1963? If so, please state his title and the scope of 
his duties. 

3. Did your corporation negotiate the sale of a Plymouth Fury 
to Defendant Addison? If so, who participated in those negotiations 
on your behalf, when were they begun and when were they completed? 
Please submit copies of bill of sale, invoice or other documents 
evidencing such negotiations. 

4. When did you deliver possession of said automobile to 
Addison? 
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5. Was insurance coverage of any kind included in the aforesaid 
negotiations? If so, please state the details thereof and what was done 
pursuant thereto. 

6. Did anyone in your corporation request Addison to drive said 


automobile to your premises on the morning of Feb. 17, 1963? If so, 


who made such request and for what purpose? 

7. Did you prepare Temporary Tags DX 73118 and place them 
on said automobile? If so, when and how did you inform the Division 
of Motor Vehicles of such issuance? If in writing, please furnish a 
copy. } 
8. Was title to the said automobile transferred by you? If so, 
please state the date of transfer, the name of the transferee and how 
notification of such transfer was given to him and to the Division of 
Motor Vehicles. If in writing please furnish copies. 


[Filed August 22, 1963] 


ANSWERS TO INTERROGATORIES BY 
ANACOSTIA CHRYSLER-PLYMOUTH, INC. 

1. W. Lee Koetzle, President; Joseph B. Moore, Vice-President; 
Stephen M. Bodell, Secretary-Treasurer. 

2. Yes; new car sales' representative. 

3. Yes, Jay Willis; began negotiations for purchase on or ‘about 
January 30, 1963; terms agreed to on or about February 10, 1963 and 
sale consummated and delivery made on February 14, 1963. 

4. Thursday, February 14, 1963. 

5. Yes, $100.00 deductible collision, comprehensive, Class 2-C. 

6. No. 

7. Yes; copy of Special Youth Certificate (for temporary tags) 
mailed to Department of Motor Vehicles on February 15, 1963. 

8. Yes; assignment made on February 15, 1963 from Anacostia 
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Chrysler-Plymouth, Inc. to David S. Addison. Transfer of title was 
handled by Mr. R. Edwards Title Service. 


[Filed September 23, 1964] 


MOTION FOR SUMMARY JUDGMENT 


Comes now the defendant, Anacostia Chrysler-Plymouth, Inc., by 
its attorney and moves for summary judgment in its favor upon the 
ground that there is no genuine issue as to any material fact and the 
defendant is entitled to judgment as a matter of law for the defendant, 
Anacostia Chrysler-Plymouth, Inc. had no right, title, interest or con- 
trol of the 1963 Plymouth operated by defendant, David Addison, at the 
time of the accident which gives rise to these proceedings; said 
ownership and control having been transferred to said David Addison 
on February 14, 1963 with a security interest to Commercial Credit 
Corporation of Washington, D.C. 


STATEMENT OF FACTS 


At the time of the accident on February 16, 1963 the defendant, 
Anacostia Chrysler-Plymouth, Inc., had no right, title, interest or 
control of the 1963 Plymouth operated by defendant, David Addison, 
having parted with equitable and legal title prior thereto. 

On February 14, 1963 the defendant, Anacostia Chrysler -Plymouth 
Inc., and the defendant, David Addison entered into a conditional sales 
contract whereby said David Addison acquired all the incidents of 
ownership of the 1963 Plymouth sedan here involved. See Exhibit "A" 
attached hereto. David Addison took possession of this automobile on 
this date. (See Answer No. 19 of defendant, Addison's Answers to 
Interrogatories propounded by the Plaintiff). (See also Answer No. 4 
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of defendant, Anacostia Chrysler-Plymouth, Inc., of Answers to | 
Interrogatories propounded by Plaintiff). On the same date the 
security interest or legal title to said vehicle was transferred by 


Anacostia Chrysler-Plymouth, Inc., to the Commercial Credit 
Corporation. 

As a result of the above transactions on February 14, 1963 said 
David Addison filed an Application for a Certificate of Title for a 


Motor Vehicle or Trailer with the District of Columbia Department of 
Motor Vehicles and signed as owner. Said document clearly shows 
acquisition or ownership by defendant, Addison on February 14, 1963 
and shows the first and only lien holder to be Commercial Credit 
Corporation, both parties having derived their respective interests 
from Anacostia Chrysler-Plymouth, Inc. See Exhibit "B" attached 
hereto. 

On February 16, 1963 the date on which the accident in question 
occurred, Anacostia Chrysler-Plymouth, Inc., had divested itself of 
all legal and equitable interest in the said automobile. 
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TERMS AND CONDI OIG *.~ 


Title to Car shall remain in Seller until all amounts owing hereunder 
are fully paid in cash. This contract may be assigned by Seller or the 
pula thereof renewed or extended, without passing title to Car to 

urchaser. The loss, injury or destruction of Car shall not release Pur- 
chaser from payment hereunder. Purchaser agrees to obtain, keep in 
force and deliver to Seller fire, theft, c.a.c., oF comprehensive, and 
collision insurance on the Car and other insurance ay by Seller. 
Such insurance shall be in form, amount and written by insurers satis- 
factory to Seller. Seller, as creditor and holder of an insurable interest, 
is authorized to purchase any and all such insurance, at Purchaser's 
expense, whether or not included herein. If the cost of such insurance 1s 
not included herein and Purchaser does not deliver such insurance to 
Seller within 1$ days from the date hereof, or prior to termination of any 
delivered insurance, then Seller may urchase same and Purchaser 
agrees to reimburse Seller for the cost thereof on demand with interest 
at the highest legal contract rate. Purchaser hereby assigns to Seller the 
proceeds of all such insurance (including any refund of premiums) to the 
extent of the unpaid portion of the Total Time Price Balance, directs any 
insurer to make payment directly to Seller, ap ints Seller as Atlorney 
in Fact to endorse any draft, and authorizes Seller to apply such pro- 
ceeds to the payment of instalments due or to become due hereunder. 

Purchaser agrees: To pay promptly all taxes and assessments upon 
Car andior for its use or operation and,or on this contract; to keep 
Car free from liens; that all equipment, tires, accessories and parts 
shall become part of Car by accession; and not to sell, transfer or 
encumber Car or use it for hire or illegally. Time is of the essence 
hereof. Any notices to Purchaser shall be sufficiently given if mailed 
to the address of Purchaser shown herein, Purchaser warrants that 
the automobile traded in, if any, is free from any encumbrance, and 
breach of this warranty shall be a breach of this contract. 

This contract may be assigned by Seller, and when assigned, all 
rights of Seller shall vest in its assignee and this contract shall be free 
from any claims or defenses whatsoever which Purchaser may have 
against Seller. All payments or other monies then owing hereunder shall 
be paid by Purchaser to the assignee without recoupment, set-off or 
counterclaim, either in law or in equity, and any payments otherwise 
made shall be at the risk of Purchaser if not received by the assignee. 

Purchaser may not transfer his equity in Car without the wrilten 
consent of Seller or its assignee. Upon giving such consent, Seller or its 
assignee shall be entitled to a transfer of fee not exceeding ten per cenl 
of the remaining unpaid balance, or $25.00, whichever is less.~ 
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be credited on the amount payable hereunder. Purchaser shall pay ams 
remaining balance forthwith as liquidated damages for the breach of 
this contract, and shall receive any surplus. If this contract as referred 
to an attorney for collection or enforcement, Purchaser agrees to pay 
an amount equal to 1S‘ of the sum appearing unpaid hercon as un 
attorney's reasenable fee, plus court costs, and other actual aad reason- 
able out of pocket expenses incurred by the holder as the resuit ot 
such delinquency. 

Any action to enforce payment hercunder or any indulgences or re- 
arrangements granted Purchaser shall not be a waiver of or affect any 
rights of Seller. Purchaser, in applying for Certiticate of Title to Car, 
shall make reference to Seller's rights under this contract, and Purchaser 
shall deliver or cause to be delivercd such Certificate to Seller, when 
received. Seller hereby is authorized to correct patent errors Or omissions 
in this contract. All rights and remedies hereunder are cumulative and 
not exclusive. The parties hereto agree that this contract shall in all 
cases be governed by and interpreted in accordance with the laws of 
the District of Columbia, and that the rights and liabilities of the parties 
hereto shall be determined and enforced in accordance therewith. 
Any part of this contract contrary to the law of the District of Columbia 
shall not invalidate other parts of this contract therein. 

This contract constitutes the entire agreement between the parties, 
and no changes herein shall be valid unless in writing, signed by Pur- 
chaser and the owner hereof. Car is accepted without any expressed or 
implied warranties, except as expressly set forth herein. 
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[Filed September 28, 1964] 
OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 


we en eS ee Ye 


In opposition to Defendant Anacostia's motion for summary judg- 
ment, Plaintiff sets forth: 

1. Instead of a statement of material facts, as required by Rule 
9(h) of this Court, said Defendant has submitted only an argument, 
omitting to state that there are genuine issues of fact set forth in the 
pleadings. 

2. Said Defendant alleges that it had "parted with equitable and 
legal title" to the automobile in question prior to the accident. Its 
own Exhibit A states: ‘Title to car shall remain in Seller (Anacostia) 
until all amounts owing hereunder are fully paid in cash." . 

3. In answers to Plaintiff's Interrogatories Defendant Addison 
stated that Defendant Anacostia had agreed to handle for him all in- 
surance coverage necessary, other than that required by the finance 
company, and that at the time of the accident he was on his way to 
Defendant Anacostia, at its request. 

4. In answer to Defendant Anacostia's Request for Admissions, 
Defendant Addison stated that he did not pay for the temporary tags, 
already on the car when he took it, that Defendant Anacostia kept its 


"interest in said vehicle intact for all intent and purposes;" that "at 
the time involved (in the accident) he was in fact on a mission in- 


augurated and requested to be accomplished by and for and by direc- 
tion of the defendant A.C.P. Inc." . 

5. The record is bare of any challenge by Defendant Anacostia 
of these sworn statements by Defendant Addison, so their truth must 
be assumed, at least on this motion by Defendant Anacostia, which is 
unsupported by any affidavit. 


[Filed September 30, 1964] 


DEFENDANT ANACOSTIA'S REPLY TO THE OPPOSITION OF 
PLAINTIFF TO ITS MOTION FOR SUMMARY JUDGMENT 


The plaintiff has recited in Paragraph Four that the defendant, 
Addison stated he did not pay for the temporary tags and that defend- 
ant, Anacostia kept its interest in said vehicle intact for all intent and 
purposes. 

Defendant Addison, may very well swear to statements but the 
defendant, Anacostia Chrysler Plymouth, Inc., is not bound by inac- 
curate statements which are shown to be so through documentary 
proof. This creates no issue of fact. 

The defendant, Addison, was issued temporary tags and again 
signed the temporary tag application known as Special Use Certificate 
with the title "owner." See Exhibit "A" attached hereto. The defend- 
ant, Addison, did, in fact, pay for the temporary tags. See Exhibit "B" 
attached hereto. 
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PROCEEDINGS 


THE DEPUTY CLERK: No. 17, Herman versus Anacostia 
Chrysler-Plymouth, Inc., et al. 


ARGUMENT IN SUPPORT OF MOTION 


[3] MR. GREEN: My name is Samuel Green. 

THE COURT: As I understand your motion for summary judg- 
ment, it is predicated upon the fact that you made a sale of this car; 
is that correct? 

MR. GREEN: That is correct. Two days prior to the accident, 
Your Honor. 

THE COURT: And this was a routine type of time payment sale, 
is that correct, on a conditional bill of sale? 

MR. GREEN: That is correct, sir. 

THE COURT: I believe Mr. Silberberg indicates that there had 
been no charge for your client's plates, the temporary plates or some- 
thing of that kind. What was the situation there? 

MR. GREEN: I think this is answered, Your Honor, by Exhibit B 
which is attached to Anacostia's reply to the opposition of the plaintiff 
to the motion for summary judgment. In other words, this is the bill 
of sale and if Your Honor will look at the last item on the right, which 
is indented, it shows "'T. Tag Service — $2.00." 

There is proof, Your Honor, that in the original [4] bill of sale 
which was signed on February 14th, that the defendant Addison did in 
fact pay for the tag service. 

Also attached to the opposition as Exhibit A is the special use 
certificate, which is the temporary tag certificate. This shows, Your 
Honor, that the defendant Addison again on February 14th, 1963, 
signed as owner when he applied for the temporary tags. 

So I think we have discounted the fact that — In answer to inter- 
rogatories or in his admissions, he said that he did not pay for the 


JA 24 


temporary tags. So I don't think there is any issue of fact as far as 
the case is concerned on these points. I think we did in fact sell the 
car on February 14th. 

I did say in my original motion for summary judgment that we had 
negotiated the conditional sales contract to the Commercial Credit 
Corporation on February the 14th. Actually, the exhibit which is at- 
tached to this original motion shows that the 15th day of February 
rather than the 14th. 

So, actually as of the date of the accident, Anacostia Chrysler had 
neither legal title nor equitable title and had done everything they 
could to transfer complete control, possession and everything out of 
its hands. 

The defendant had no right to tell the defendant Addison where to 
drive the car, when to drive the car, or to take the car back. Every- 
thing was completed no later than [5] February the 15th, which was 
at least one day prior to this accident, sir. 


ARGUMENT IN OPPOSITION TO MOTION 
MR. SILBERBERG: Nathan L. Silberberg, attorney for the plain- 
tiff. 
Your Honor, the defendant No. 2 is now in the courtroom, that is, 
Mr. Addison. He is no longer represented by counsel. Counsel who 
had appeared for him, as Your Honor may know, has passed away 
since the time of his appearance and there has been no substitution of 


counsel for him. 

When I received the motion for summary judgment, I telephoned 
Mr. Addison to tell him that it was of importance to him, this motion 
which he had also received that day, and to advise that he obtain 
counsel and not delay the matter because of the significance of this 
motion not only insofar as the plaintiff is concerned but insofar as 
his position is concerned. 

Now, dealing with the motion itself as it concerns the plaintiff: I 
find here no statement of undisputed facts as called for under the 


JA 25 


rules. There is a statement of facts, but there is nothing to say that 
they are undisputed. As a matter of fact, they are clearly disputed. 
What transpired on the Thursday of the purported (6] sale is 
known by only two individuals to the best of my knowledge: One is 
the defendant Addison, the purchaser; the other is a Mr. Willis, who 
is the salesman of Anacostia with whom the answers to interrogatories 
show that he dealth. 
There is nothing in the record whatsoever from Mr. Willis as to 
what constituted the transaction. We do have, however, from Mr. 
Addison repeated in answers to interrogatories the fact that he was 


required to return on the Saturday in question — the accident oc- 
curred less than 48 hours after the purported sale — at the specific 
direction and request of defendant Anacostia, through Mr. Willis, to 
do something for them; that Mr. Willis had assured him that the in- 
surance coverage, meaning liability insurance coverage, had been or 


was being arranged for him, Addison, by Mr. Willis. 
He said that the temporary tags which were on the car, and 
about which You, Honor questioned Mr. Green, at the time that he 
came there on,; 2 Thursday to take possession. They were not his 
tags, they were not assigned to him but were already on the vehicle. 
Things which happened in the course of that transaction and those 
48 hours will, I believe, coupled with the writings, the printed forms 
in this case, enable a jury to determine whether at the time of the ac- 
cident the defendant Anacostia was or was not the owner of the car. 
[7] I specifically direct Your Honor's attention, as I did in my op- 
position, to just one statement which appears as part of the terms and 
conditions of the bill of sale. This is found on the reverse side of what 
is designated Exhibit A attached to the original motion. The document 
is entitled, Retail Installment Contract and while my copy is rather 
difficult to read, the reverse side is very clear. The reverse side is 
entitled, Terms and Conditions. The reverse side starts off, "Title 
of Car shall re 1ain in Seller’ —this is Anacostia — “until all 
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amounts owing hereunder are fully paid in cash." It goes on to speak 
of assignment by the seller but then specifies in considerable detail 
the restrictions upon use, place and so forth, which are incumbent 
upon the so-called purchaser. 

This is perhaps a conventional conditional sales contract of the 
finance company involved in this situation, but that finance company 
is not a party to this litigation. I respectfully submit that upon trial of 
the issues before a jury, this will be among the elements — with, of 
course, instructions from the Court — for the jury to consider as to 
who was the owner of the car on that morning. 

This, coupled with what Mr. Addison presumably is prepared to 
testify to because his statements were prepared with the assistance of 
his then counsel and are under oath. [8] What Mr. Willis, the sales- 
man, may testify to, no one has set forth here. Certainly the affiant 
or the deponent on behalf of Anacostia has no personal knowledge of 
the transaction. 

I return to my original statement with reference to the form of 
the motion which, in my humble judgment, does not cc “vy with the 
rule of this Court for a statement of undisputed facts is a neces- 


sity for a motion for summary judgment. Had such a statement been 
made, it would be clear, it seems to me, from the record — as 
limited as the record is in this case — that the fundamental facts 
insofar as Anacostia are very much in dispute and require resolution. 
And I need not tell Your Honor that where there is any fundamental 
fact at issue which is not made clear beyond question in the pleadings, 


that the forum for its determination is the court of trial and jury. 

THE COURT: You say that the disputed issues of fact are 
specifically what transpired in the 48 hours between the sale or 
purported sale of the car and the time of the accident, is that correct? 

MR. SILBERBERG: That is correct, sir. It is less than 48 hours. 
I think the sale occurred on Thursday evening and the accident oc- 
curred on a Saturday morning, so it might be closer to 5 “yours. But 
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what actually transpired, I do not [9] know beyond the sworn answers 
of the defendant Addison. 

Thank you. 

Mr. Addison is here without counsel, as I have pointed out to Your 
Honor. 

REBUTTAL ARGUMENT IN SUPPORT OF MOTION 

MR. GREEN: May it please the Court, there was a good reason 
for not getting an affidavit from Mr. Willis. The reason is that the 
papers speak louder than anything Mr. Willis cai say. 

THE COURT: What do you say about your failure to file a state- 
ment of non-disputed facts, as required by local Rule 9(h)? 

MR. GREEN: I thought that the facts that we filed, Your Honor, 
are undisputed facts because if he says by word I say something dif- 
ferent than appears on the written record, I think the written record 
speaks for itself. 

When Mr. Addison filed his application as the owner of this ve- 
hicle with the Department of Motor Vehicles to get tags and listed 
himself as the owner on February the 14th, I think this speaks louder 
than any affidavit or any other thing that I could put into the record 
here. 

The certificate of title application is part of the record that I 


have filed in conjunction with my statement of [10] facts. 

THE COURT: What do you say about counsel's statement that in 
answer to the interrogatories, there is an indication that the defend- 
ant Addison was on some mission for your defendant on the Saturday 


when the accident occurred? 

MR. GREEN: I believe counsel is referring to answer 21 in the 
answers to interrogatories by defendant Addison, in which he says, i 
haven't got the title.’ No. 22, '"'No."’ And then he goes on to say, "I 
was not on any errand for any other person but was on my way to 
ACP Inc. at their request to arrange closing of deal and insurance 
coverage." 
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Now, Your Honor, I say the retail or the conditional sales con- 

tract, which is called a retail installment contract in this house, 
shows that the insurance coverage is listed right on this contract. 
It's a collision insurance coverage. There is a charge for that. Also 
in the bill of sale which shows that this transaction was completed on 
February 14th, 1963, likewise shows that the contract was completed 
on that date. In the certificate of title, it shows that it was notarized, 
subscribed and sworn to on the 14th day of February, 1963. 

I don't see what the defendant Addison can be referring to when he 
says, "Iam going there to complete a deal," [11] which shows that he 
has a ‘conditional sales contract, a bill of sale, the tags which I would 
like to speak to momentarily if I may, sir. 

He said in the admissions, admission No. 2, in which he refers to 
the fact that he never paid the prescribed fee. I don't think there is an 
issue of fact when a statement signed by him and a bill of sale show he 
has paid the prescribed fee. 

THE COURT: You lost me. 

MR. GREEN: Well, I'm saying that orally the defendant Addison 
has stated, "I did not pay the prescribed fee for the temporary tags;" 
but the bill of sale which has been issued to him shows he has in fact 
paid the prescribed fee. I don't believe that this would create any 
issue of fact because the documentary proof that is submitted in con- 


nection with the motion for summary judgment shows clearly that this 


is not a true statement by him. 

I would say this, Your Honor: As far as the temporary tags being 
on the vehicle, this is standard procedure. When a car is sold, the 
tags are put on the vehicle by the seller only after the special use 
certificate has been signed because the dealers buy these tags in 
volume from the District of Columbia and he doesn't have to go down 
to the District of Columbia in order to purchase these tags. 

THE COURT: Anything more? 

[12] MR. GREEN: That is all I have, sir. 
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THE COURT: Is there anything that the defendant Addison wants 
to say? 

MR. ADDISON: No, Your Honor. 

THE COURT: Very well 

Do you have anything more? 

REBUTTAL ARGUMENT IN OPPOSITION TO MOTION 

MR. SILBERBERG: If the position of the defendant Anacostia is 
that the written word is all-controlling and that nothing that was said 
or nothing that was done which in any way contradicts the series of 
writings here, obviously, we have no place in Court; but that is not the 
rule. This set of writings is just one of the bits of evidence which is 
to be produced. 

If, for example — I don't suggest this because I don't know — this 
defendant Anacostia's salesman Willis were to come into court and to 
tell the Court and to tell the jury, "Yes, I told this man that we would 
keep the title to the car, that there would be no risk upon him until after 
he came on back and we completed getting his insurance," if he were so 
to testify regardless of what the writings say, I think it is manifest 
that the ownership and control of the vehicle was in the defendant 
Anacostia for the purposes of the Safety Responsibility Act, the Motor 
Vehicle Act of the District, on the morning in question. 

I respectfully submit that at the time of trial, all of these facts 
should be weighed because it is upon that determination that the result 
for this widowed plaintiff depends. 

Thank you sir, 

THE COURT: Anything more? 

MR. GREEN: No, Your Honor. 

THE COURT: I would like to reread the pleadings in this matter 
in the light of counsel's presentations this morning. I will do so and 


pass on the matter promptly. 


[Filed October 27, 1964] 


ORDER 


This matter came on for hearing at this term of Court upon the 
Motion of the defendant, Anacostia Chrysler Plymouth, Inc., for a sum- 
mary judgment and'the supporting documents submitted therewith and 
the Opposition thereto by the plaintiff, and after oral argument by the 
parties, and upon consideration thereof, it is by the Court, this 27th 
day of October, 1964, 

ORDERED, that the Motion for Summary Judgment of defendant, 
Anacostia Chrysler Plymouth, Inc., be and the same hereby is granted. 


EDWARD A. TAMM 
Judge 


[Filed November 27, 1964] 


NOTICE OF APPEAL 


Notice is hereby given this 27th day of November, 1964, that 
Plaintiff hereby appeals to the United States Court of Appeals for the 
District of Columbia from the order of this Court entered on the 27th 
day of October, 1964, granting summary judgment in favor of Defend- 
ant Anacostia Chrysler-Plymouth, Inc. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the Appellee the questions are: 


1. Did the Court properly grant a motion for summary judgment 
when the Statement of Facts supported by Exhibits show there was no 
genuine issue of material facts although some facts may be in dispute. 


2. May a motion for summary judgment be defeated by evidence 
too incredible to be accepted in light of documentary evidence to the 
contrary or mere conclusions or denials unsupported by evidence. 
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BRIEF FOR APPELLEE 
COUNTER-STATEMENT OF THE CASE 


Appellant, a pedestrian, was injured on February 16, 1963, by an 
automobile owned and operated by co-defendant, David Addison. The 
Appellant filed a complaint against the Appellee, conditional seller, and 
co-defendant alleging that the automobile was owned and controlled by 
the Appellee (JA-2). 


On February 14, 1963, David Addison purchased an automobile from 
the Appellee, paid a consideration, received his Car Invoice (JA-22), 
signed a Retail Installment Contract (JA- 15) (which was negotiated to 
Commercial Credit Corporation on February 14, 1963), applied for his 
Special Use Certificate as owner (JA-21) and applied for a Certificate 
of Title to this motor vehicle as owner (JA-17), all on that date. 


In Answers to Interrogatories the co-defendant, David Addison, tes- 
tified that he secured possession of the automobile involved in this acci- 
dent on February 14, 1963 (JA-5, 8, Question 19) and was driving same 
on the morning of the accident (Q. 1), when this accident took place. 
However, he does in Admission to Requests for Admissions state he did 
not pay for the issuance of temporary tags and that the Appellee retained 
its interest in said automobile for all intents and purposes (JA-10). In 
these same pleadings the co-defendant, Addison, testified that he was on 
his way to the Appellee's place of business to arrange for the closing of 
the deal and insurance coverage (JA-10). 


The Appellee moved for summary judgment in its favor on the ba- 
sis of the documentary evidence that Appellee had parted with both legal 
and equitable ownership prior to the date of the accident. The lower 
Court granted the motion of Appellee and it is from this Order that the 
Appellant appeals. 


STATUTES AND RULES INVOLVED 


40 D. C. Code 101(c) - The term "owner" means a person who holds 
the legal title to a motor vehicle or trailer the registration of which is 
required in the District of Columbia. If a vehicle is the subject of an 


agreement for the conditional sale or lease thereof with the right of 
purchase upon performance of the condition stated in the agreement and 
with an immediate right of possession vested in the conditional vendee 
or lessee, or if a mortgagor of a vehicle is entitled to possession, then 


such conditional vendee or lessee or mortgagor shall be deemed the 
owner for the purpose of these regulations. 


40 D. C. Code 418(g) - Owner - A person who holds the legal title 
of a vehicle, or in the event a vehicle is the subject of an arrangement 
for the conditional sale or lease thereof with the right of purchase upon 
performance of the conditions stated in the agreement and with an im- 
mediate right of possession vested in the conditional vendee or lessee, 
or in the event a mortgagor of a vehicle is entitled to possession, then 
such conditional vendee or lessee or mortgagor shall be deemed the 
owner for the purpose of this chapter. 


Rule 56, Federal Rules of Civil Procedure - (c) . . . The judgment 
sought shall be rendered forthwith if the pleadings, depositions, and ad- 
missions on file, together with the affidavits, if any, show that there is 
no genuine issue as to any material fact and that the moving party is 
entitled to a judgment as a matter of law... 


Rule 9(h), U. S. District Court - Motions for Summary Judgment. 
In addition to the points and authorities required by subparagraph (b) of 
this Rule there shall be served and filed with each motion for summary 
judgment pursuant to Rule 56 of the Federal Rules of Civil Procedure a 
statement of the material facts as to which the moving party contends 
there is no genuine issue.... 


In determining any motion for summary judgment, the Court may 
assume that the facts as claimed by the moving party are admitted to 
exist without controversy except as and to the extent that such facts are 
asserted to be actually in good faith controverted in a statement filed in 
opposition to the motion. 


SUMMARY OF ARGUMENT 


The lower Court properly foundthat Rule 9(h), United States District 
Court was fully complied with. The Court properly granted the Appellee's 
motion for summary judgment although some facts were in dispute, for 
there was no genuine dispute of material facts. Hopes and expectations 
cannot create a genuine issue of fact. The parol evidence rule excludes 


oral testimony which attempts to contradict formal records on file and 
cannot be relied upon to create a genuine issue of fact. The Court was 
justified in granting summary judgment when the evidence was such that 
it could direct a verdict. 


A motion for summary judgment may not be defeated by evidence 
too incredible to be accepted. The Appellant relies upon the testimony 
of the co-defendant, Addison, and his response to request for admission 
to show that the Appellee had not sold the automobile in this accident or 
that the Appellee, if he sold the automobile, maintained such an interest 
in same that Appellee was the owner. The co-defendant by the documen- 
tary evidence received a Bill of Sale, signed a Retail Installment Con- 
tract, operated as owner under special tags and applied for a Certificate 
of Title as owner, leaving Appellant with bare legal title as a security 
interest which was negotiated to a third-party prior to the accident. The 
Court had to reject the oral statements of the co-defendant which con- 
tradicted his written acknowledgments to the contrary. 


ARGUMENT 


1. The Court May Properly Grant a Motion for Summary 
Judgment Although Some Facts Are in Dispute if There 
Is No Genuine Issue as to a Material Fact. 


The purpose of Rule 56(c) F.R. Civ. P. has been interpreted to 
mean that the Court may on motion dispose of cases where there is no 
genuine issue of fact even though an issue may be raised. Miller v. 
Miller, 74 App. D.C. 216, 122 F.2d 209. The Appellee readily concedes 
that there are disputed issues of fact. However, the Appellee contends 
there is no genuine issue on any material fact. In her first argument 
the Appellant complains that Appellee's motion contained no statement 


of undisputed facts because it ignored the sworn statement of co- 
defendant. The motion for summary judgment contained the lan- 
guage that there is no genuine issue as to any material fact and had af- 
fixed to it the Statement of Facts (JA-12, 13), thus fully complying with 


District Court Rule 9(h). The Appellee carefully considered the sworn 
statements of the co-defendant and concluded, as did the Court below, 
that there was no genuine issue of material fact. 


Let us examine carefully what the Appellant considers disputed 
facts; the co-defendant states that he did not pay for the issuance of 
temporary tags, nor did he receive the temporary tags from the District 
of Columbia Government (JA-9). Does this create a genuine issue andis 
this issue material, if genuine? The Special Use Certificate (JA-21) 
shows clearly the signature of David S. Addison as owner for temporary 
tag No. DX 73 118; issue date - February 14, 1963, expiration date Feb- 
ruary 23, 1963, with the name of issuing dealer, the Appellee. The car 
invoice clearly shows that the co-defendant paid $2.00 for temporary 
tag service (JA-22). True, there is a dispute, but the position of the 
co-defendant is without merit. 


In Answer to Appellee's Interrogatory No. 25, the co-defendant 
states: 
"I was not on any errand for any other person but was 


on my way to A.C.P., Inc., at their request to arrange 
closing of deal and insurance coverage." 


The so-called ''deal’ was closed on February 14, 1963 when the co- 
defendant received his Car Invoice (JA-22), signed a Retail Installment 
Contract (JA-15) and applied for his Certificate of Title (JA-17) and 
drove away inhis car. The co-defendant, months after the fact, attempts 
to change formal records on file with the Department of Motor Vehicles 


showing he is clearly mistaken as to ownership of this automobile on 
February 16, 1963. 


The Appellant attempts to show a dispute on fact by cor.trasting 
oral statements by co-defendant contradicting formal signed documents 
by this same co-defendant. In effect, the Appellant argues, the co- 
defendant by being inconsistent raises an issue of fact. The summary 
judgment rule is intended to prevent trials unless the opposite party has 
some facts which create a genuine issue, and not in cases where there 


are no facts whatsoever, but some hope based upon a jury's speculation 


of sympathy, passion or prejudice. Parol evidence is not admissible to 
contradict, vary or impeach official records or documents. (32A C.J.S. 
Evidence, Sec. 876). The only evidence offered to be presented in oppo- 
sition to the undisputed material facts of Appellee is excluded by the 
parol evidence rule. Summary judgment may be granted when the only 
evidence relied upon to create a genuine issue of facts was barred by 
the parol evidence rule. Booth v. Barber Transport Co., 1 F.R. Serv. 
2d 56a 23, Case 1, 256 F.2d 927; Hill v. Brandywine Fiber Products Co., 
20 F.R. Serv. 56c 41, Case 1; 121 F. Supp. 108. 


If testimony is such that a directed verdict would have to be 
granted, the Court is Justified in granting summary judgment. Byrnes 
v. Mutual Life Ins. Co. of N. Y., 217 F.2d 497; Dewey v. Clark, 1950, 
86 U.S. App. D.C. 137, 143; 180 F.2d 766, 772. Radio City Music Hall 
Corp. v. United States, 135 F.2d 715. 


The Appellant is mistaken in her belief that a summary judgment 
may not be granted where there are disputed facts, the test set forth is 
whether there is a genuine issue cn a material fact. The Appellee sub- 
mits there is no genuine issue on any material facts, and the Court be- 
low properly granted the motion. As the Court said in Hill v. Brandy- 
wine Fiber Products Co., supra, a summary judgment should be granted 
when the only issue is resolved by documents. Clearly, there was no 
material genuine issue. 


2. A Summary Judgment May Not Be Defeated by 
Evidence Too Incredible To Be Accepted. 

The Court has saidon numerous occasions that a summary judgment 
may be entered when it is apparent that an issue raised in the pleadings 
is a sham one. Edward B. Marks Music Corp. v. Continental Record 
Co., Inc., 21 F.R. Serv. 56¢ 41, Case 2; 222 F.2d 488; Byrnes v. Mutual 
Life Ins. Co. of N. Y., supra. 
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The Appellant argues that ownership of the automobile is in dispute 
because she recites in her complaint that said automobile was owned 
and controlled by the Appellee, which allegations the Appellee denied. 
(Appellant's Brief, p. 4). 


When the Appellee makes outa convincing showing that genuine issues 


of facts are lacking the Court requires that the adversary demonstrate 
by receivable facts that a real, not a formal controversy exists andthis 
he cannot do through an allegation and denial in pleadings. Bruce 
Construction Corp., etal. v. United States of America for use of Westing- 
house Electric Supply Company, 242 F.2d 873; Radio City Music 

Hall Corp. v. United States, supra; Dewey v. Clark, supra. One 

bit of evidence proposed to be offered by Appellant as to ownership 
is the usual language contained in the Installment Sales Contract, "Title 
to Car shall remain in Seller until all amounts owing hereunder are fully 
paid in cash." The ownership of a conditional seller has been described 
as nothing more than a security interest invokable only upon default by 
the buyer." Dist. of Col. v. Hamilton Nat'l. Bank of Washington, 76 A.2d 
60, Mun. Ct. of App. for the Dist. of Col. Such an arrangement is in the 
nature of a mortgage and the vendor, in substance retains nothing more 
than a lien for his security. This Court said in Zweig v. Schwartz, 31 
A.2d 857, 859: 


In this District the conditional vendee has been de- 
scribed as ‘a bailee for a specific purpose,' and while 
it is well established in this jurisdiction that the con- 
ditional sale is not a mortgage and title does not pass, 
yet such an arrangement is in the nature of a mortgage 
and the vendor, in substance, retains nothing more than 
a lien for his security." 


Ballinger v. West Publishing Co., 44 App. D.C. 49, defines the interest 
of the conditional seller: 


|. the authorities upholding equity jurisdiction, 
‘establish the principle that while such a sale is not a 
mortgage, and the title to the personal property does 
not pass from the conditional vendor to the vendee, 
still it is in the nature of a mortgage, and is nothing 
more than a lien retained as a provision for the se- 
curity of the payment of the purchase money.'"’ 


Dist. of Col. v. Hamilton Nat'l. Bank of Washington, supra, defines the 
conditional sales agreement as nothing more than a security interest 
invokable only on default. 


The Motor Vehicle Safety Responsibility Act, Title 40, Section 418 
(D.C.. Code 1961 Ed.) provides: 


DEFINITIONS: 


(g) "OWNER: — A person who holds the legal title of 
a vehicle, or in the event a vehicle is the subject 
of an agreement for the conditional sale or lease 
thereof with the right of purchase upon performance 
of the conditions stated in the agreement and with 
an immediate right of possession vested in the con- 
ditional vendee or lessee, or in the event a mortga- 
gor of a vehicle is entitled to possession, then such 
conditional vendee or lessee or mortgagor shall be 
deemed the owner for the purpose of this Chapter.”’ 
(Emphasis supplied) 


Ownership for purpose of Registration is defined in Title 40, Section 
101, (D.C. Code, 1961 Ed.) as 


"(c) The term ‘owner’ means a person who holds the 
legal title to a motor vehicle or trailer the regis- 
tration of which is required in the District of Co- 
lumbia. If a vehicle is the subject of an agreement 
for the conditional sale or lease thereof with the 
right of purchase upon performance of the condition 
stated in the agreement and with an immediate right 
of possession vested in the conditional vendee or 
lessee, or if a mortgagor of a vehicle is entitled to 


possession, then such conditional vendee or lessee 
or mortgagor shall be deemed the owner for the 
purpose of these regulations." 


Under either or both Sections of the Code, the co-defendant is the owner 
and not the Appellee. 


In Gasque v. Saidman, 44 A.2d 537, we find a factual situation some- 
what similar to this. The plaintiffs’ parked vehicles were struck one 
night by a motor vehicle operated by Blakely who had the permission of 
Logan to operate it. The vehicle was a taxicab and bore the name "John 
R. Gasque, Equity, No. 3."" The cab was titled in the name of Appellant 
John Gasque but he had transferred the title to Logan. The record title 
of the taxicab was in the name of Gasque and also a certificate of the 
Office of Defense Transportation, tire ration application, gas allotment 
papers and the Public Utilities Commission Certificate. 


Trial was by jury and verdict was for plaintiffs against both defend- 
ants; appeal followed and the Court reversed, saying: 


"Those circumstances standing alone and unexplained 
would give rise to the presumption that the vehicle 
was at the time of the accident being operated by an 
agent of Gasque and with his consent. This was the 
common law rule, and it is clearly the rule today un- 
der our Financial Responsibility Act. (case cited). 
The effect of the rule in this case was to shift the 
burden of proof and require Gasque to show that the | 
car was not being operated with his consent. He did 
more than that. He proved that he was not even the 
owner of the cab, within the meaning of the statute. 
He produced an agreement of Conditional sale by 
which he had some months before transferred the 
taxicab to Logan for a consideration of $2000.00. 
(Emphasis supplied). The agreement described 
Gasque as seller and Logan as buyer; it provided 
for weekly installments and reserved the legal title 
in Gasque (Emphasis supplied) pending payment of 
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the full purchase price, with the usual right of re- 
possession in case of default. 


He had ‘divested himself of possession and entrusted 

it to Logan. By the written agreement he had retained 
title solely for the purpose of security. The other at- 
tributes of ownership such as possession, use and con- 
trol belonged to Logan; Gasque had retained nothing 
more than a lien for the unpaid purchase price. As we 
see it, liability against Gasque cannot be fashioned from 
the single fact that he owned the naked legal title to the 
taxicab. 


* * * 


Looking at all the circumstances, we are forced to 

conclude that Gasque had as a matter of law clearly 

overcome the statutory presumptions of ownership and 

agency, (emphasis supplied) that there were no facts or 

inferences on which the jury could properly have based 

liability, and that it was error to have submitted the 

question of his liability to the jury.” 

The case of Mason v. Automobile Finance Co., 73 App. D.C. 284, 

121 F.2d 32, was a case involving a chattel mortgage. Worthy owned the 
automobile in question. He obtained a loan from the defendant, which 
was secured by a chattel mortgage. The car was in a garage and Worthy 
was in default of his payments and subsequently the defendant took pos- 
session of the car and made arrangements with one Whitely to take over 
the payments onthe car. While negotiations were pending, Whitely was 
involved in the accident sued upon here. 


The defendant was found to be the owner under the Financial Re- 
sponsibility Act: 


"'’Owner' and ‘ownership’ for purpose of the Act is not 
defined. This meaning is left for judicial determina- 
tion and this should be made so as to give effect to the 
objects and purposes of this statute.” 


* * * 
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"One who is no more than a chattel mortgagee is not an 
owner. Nor does he become such merely by virtue of 
a default by the mortgagor. That is true though the’ 
right to possession may accrue immediately upon de- 
fault. Something more than a lien on the property, — 
though presently and summarily enforceable, is nec- 
essary. In the absence of some definite statutory cri- 
terion of ownership, we think the purpose of the statute 
was to place the liability upon the person in a position 
immediately to allow or prevent the use of the vehicle 
(emphasis supplied) and to do so by giving a lawful and 
effective consent or prohibition to its operation by | 
others. The object was to control the giving of consent 
to irresponsible drivers by the one having that power 
rather than to impose liability upon one having a naked 
legal title with no immediate right of control.” 


* * * 


",.. if the car was rightfully in defendant's possession 
and its possession was such that it had the power and 
the legal right to permit its use by another, it becomes 
the owner within the meaning of the statute..." 


Tue Court found that the chattel mortgagee had taken over complete 
possession of the automobile because of the default of the purchaser and 
had given permission to the driver to have the car. Inthe case before 
the Court, Appellee had no right to say where or when Addison might 
drive, for it had completely parted with ownership. 


The case of Burt v. Cordover, 117 A.2d 116, is another case involv- 
ing ownership. Here, Appellees, a mother and son were joint owners of 
a car which, by written agreement, they were to Sell to one, Bennett. 
The latter made a deposit of $50.00, the balance of $225.00 to be paid 
the next day upon delivery of the car. On the next day, Appellees signed 
assignment of title. The car was then turned over to Bennett, keys, 
registration card and assigned title certificate. 
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A few days later when Bennett was driving the car on his own busi- 
ness, he collided with Burt's car, etc. At that time the car was still 
registered to Appellees. 


The Trial Court denied recovery against Appellees on ground that 
they were not the owners” of the auto within the meaning of the statute. 


The Court said at page 117, 


"There was a meeting of the minds, payment of the pur- 
chase price, and delivery of the vehicle . . . Bennett had 
lawful possession of the vehicle at the time of the acci- 
dent and appellees had no authority or right to control 
or interfere with his use of it. From all practical as- 
pects Bennett was the owner of the vehicle. Indeed, he 
was the holder of the legal title because he had bought 
and paid for the vehicle and it had been delivered to 
Him: <3." 


The owners in the Burt case had done less than the Appellee here had 
done to part with possession, for here the application for title had been 
mailed to the Department of Motor Vehicles some two days prior to the 
accident. 


Could the Appellee tell the co-defendant where he could drive onthe 
14th, the 15th, the 16th? Certainly not! The remaining arguments as to 
disputed issues presented by the Appellant have been already answered 
above and will not be repeated here. 


The Appellant cites the case of Edwards v. Mazor Masterpieces, 
Inc., (1961) D.C. App. ___ ; 295 F.2d 547. That case is readily distin- 
guished, for as the Court pointed out, factual issues did exist: "reason- 


able probability that the bed was dangerous, defendant knew or fromthe 
facts known to him, should have realized that it was likely to be danger- 
ous: that he had no reason to think that the purchaser would realize the 

danger; that he made no reasonable effort to give warning of the dangers; 
and that the danger caused the boy's death...” 
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The case of Dewey v. Clark, supra, is likewise distinguishable, for 
this case involved the good faith of a landlord in seeking possession of 
an apartment for his own use. That decision does lay down a series of 


rules which govern the Court in passing on summary judgment.: 


"Our study of the question makes the following points 
clear: (1) Factual issues are not to be tried or re- 
solved by summary judgment procedure; only the ex- 
istence of a genuine and material factual issue is to 
be determined. Once it is determined that there is 
such an issue, summary judgment may not be granted; 
(2) In making this determination doubts (of course the 
doubts are not fanciful) are to be resolved against the 
granting of summary judgment; (3) There may be no 
genuine issue even though there is a formal issue. 
Neither a purely formal denial nor, in every case, 
general allegations, defeat summary judgment. On 
this point the cases decided by this court must rest 
on their own facts rather than upon a rigid rule that | 
an assertion and a denial always preclude the granting 
of a summary judgment. Those cases stand for the 
proposition that formalism is not a substitute for the: 
necessity of a real or genuine issue. Whether the situ- 
ation falls into the category of formalism or genuineness 
cannot be decided in the abstract; (4) If conflict appears 
as to a material fact the summary procedure does not 
apply unless the evidence on one or the other hand is 
too incredible to be accepted by reasonable minds or, 
is without legal probative force even if true; (5) To 
support summary judgment the situation must justify 
a directed verdict insofar as the facts are concerned." 


Applying these tests tothe instant case, it becomes readily apparent: 


1. Only the existence of a genuine and material issue 
may defeat a motion for summary judgment. Where 
is a genuine material issue — the co-defendant, 
Addison's, statement that he did not pay for the tags 
and that they were on the car when he took posses- 
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sion? The evidence otherwise is overwhelming even 
if the co-defendant's evidence were admissible. 


Does ownership create a genuine material issue ? The 
law is too clear on this subject to be contradicted. 
Does Mr. Addison's statement that he was on the way 
to close the deal and arrange insurance coverage ? 


Again, this oral testimony is inadmissible under the 
parol evidence rule and the evidence otherwise is 
overwhelming. 


All doubts raised by Appellant are fanciful and not 
real. 


There may be no genuine issue though there is a 
formal issue. Neither a formal denial nor general 
allegations defeat summary judgment. The asser- 
tion by Appellant in a complaint that Appellee owned 
and controlled the automobile is nothing more than 
a formal or general allegation. 


The evidence offered by Appellant is too incredible 
tobe accepted by reasonable minds. His ''deal'’ was 
closed when he signed the Retail Installment Con- 
tract, received his Car Invoice, applied for his 
Certificate of Title and drove off the Appellee's 
lot with his temporary tags affixed to his automo- 
bile. 


Under all the credible and admissible testimony the 
Court would have been compelled to direct a verdict 
in favor of the Appellee, for it was the co-defendant 
and not the conditional seller Appellee who owned 
the vehicle on the date of the accident. 


CONCLUSION 


The summary judgment granted in favor of the Appellee should be 
affirmed. 


Respectfully submitted, 
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